
 
 

 
 
 
July 29, 2019 
 
City of Minneapolis  
350 S. 5th St. 
Minneapolis, MN 55415 
 
RE: Minneapolis Tenant Screening Ordinance   
 
Dear Mr. Mayor, President and Members of the City Council:    
 
The Minneapolis Area REALTORS® (“MAR”) is a professional association representing more than 8,900 
REALTORS® who live and work throughout the Twin Cities.  Many of our members are residents of 
Minneapolis, and many more work with clients who buy and sell homes in the community.  Our overall goal is 
to support the healthy growth of the Twin Cities’ real estate market and help consumers make informed real 
estate decisions.  
 
Minneapolis Area REALTORS® recognizes current challenges in both the ‘For Sale’ and Rental housing 
markets.  Both markets are being impacted by issues of Affordability, Availability, and Access. The ‘For Sale,’ 
housing market is well short of a balanced market in terms of supply of affordably priced homes. The rental 
housing market is experiencing very low vacancy rates, and this is extending upward price pressure on rents. 
Minneapolis Area REALTORS® therefore agrees that periodic reviews of housing policies are necessary but 
cautions that neither the intended nor unintended consequences of proposed ordinances should result in a 
worsening of current conditions.  
 
Minneapolis Area REALTORS® sought review of the proposed Tenant Screening Ordinance to further 
understand the 1) How the proposed Ordinance compares to HUD Guidance from April 2016 on the use of 
criminal records by housing providers. 2)  Comparison to other similar sized cities elsewhere in U.S. that have 
adopted comparable tenant screening ordinances.   
 
Minneapolis Area REALTORS®, after extensive review, finds the following: 

 
• The first two screening criteria related to criminal backgrounds from the Tenant Screening ordinance are 

consistent with HUD Guidance.   
 

• The next five screening criteria related to criminal backgrounds from the proposed ordinance are not 
consistent with HUD Guidance. 

 
• The Tenant Screening Ordinance improperly imposes a one-size-fits-all rule regarding the age of an 

applicant’s conviction.  
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• The Tenant Screening Ordinance appears to lack evidentiary support that may leave the ordinance 
vulnerable to a legal challenge on the grounds they are an arbitrary and capricious exercise of the city’s 
police power.  
 

• Both Seattle and Washington DC have similar ordinances that provide context and guidance to the city 
of Minneapolis in enacting a strong tenant screening ordinance.  

 
Minneapolis Area REALTORS® incorporates by reference:  

- Minneapolis Tenant Screening Ordinance (as proposed),  
- Fair Housing Act,  
- Discriminatory Effects Liability Under the FHA,  
- The Discriminatory Effects Standard that provides a “Burden Shifting Test,”  
- Texas Department of Housing & Community Affairs v. Inclusive Communities Project Inc.,  
- April 4, 2016 Office of General Counsel for HUD guidance instructing public and private housing 

providers to take in to account the potential discriminatory effects of policies barring applicants with 
criminal records on racial minorities.  

 
The HUD Guidance began… 

 
“[a]cross the United States, African Americans and Hispanics are arrested, convicted and incarcerated at 
rates disproportionate to their share of the general population. As a result, “criminal records-based 
barrier to housing are likely to have a disproportionate impact on minority home seekers.”  

 
The three-step Discriminatory Effect FHA burden shifting test1: 
 

1. Does the Challenged Criminal History Policy Have a Discriminatory Effect?  
2. Is the Criminal Policy Necessary to Achieve a Substantial, Legitimate, Non-discriminatory Interest?   
3. Is there a Less Discriminatory Alternative to the Criminal History Policy?  

 
Statutory Exemption for Certain Drug Crimes  
 
The FHA contains one relevant exemption from discriminatory effects liability. Section 807(b)(4) of FHA 
expressly permits housing providers to bar any person who “has been convicted ... of the illegal manufacture or 
distribution of a controlled substance as defined in Section 102 of the Controlled Substances Act.” Therefore, 
even if a blanket ban on applicants who have been convicted of one of the drug crimes specified in the 
Controlled Substances Act has a disparate impact on racial minorities, the housing provider would not be liable 
under the FHA for enforcing such a policy. 
 
 

Proposed Tenant Screening Ordinance Compared to 2016 HUD Guidance 
 
First Two Criminal Screening Criteria are Consistent  
 
Minneapolis Area REALTORS® found the first two of seven screening criteria, as proposed in criminal 
screening sections of the Tenant Screening Ordinance draft are consistent with HUD Guidance.  First, both the 
proposed ordinance and the HUD Guidance find that exclusions of applicants based on arrest records alone will 
never pass muster under the second prong of the burden shifting test. Pointing to a number of U.S. Supreme 
                                                 
1 Implementation of the Fair Housing Act’s Discriminatory Effects Standard, 78 Fed. Reg. 11460 (2013). The Discriminatory Effects 
Standard is now codified at 24 CFR part 100.   
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Court cases, the HUD Guidance explains that “[t]he mere fact that a man has been arrested has very little, if any 
probative value in showing that he has engaged in any misconduct.” Without more a housing provider cannot 
assert that barring applicants with arrest records is necessary to protect its interest in the safety of other tenants. 
Therefore, the HUD Guidance and Section 244.2030(b)(1) are consistent. HUD Guidance goes on to describe 
“blanket prohibitions” against those with any convictions without weighing accurately and distinguishing 
between criminal conduct that indicates “demonstrable risk” to resident safety and/or property and criminal 
conduct that does not. Second, the HUD Guidance is also in agreement with Section 244.2030(b)(2). HUD 
Guidance describes two tenant screening policies or practices that would always result in discriminatory effects 
liability.  
 

Exclusion Because of Prior Arrest: A housing provider with a policy or practice of excluding individuals 
because of one or more prior arrests (without any conviction) cannot satisfy its burden of showing that 
such policy or practice is necessary to achieve a substantial, legitimate, nondiscriminatory interest  

 
 
The first of those polices relates to the policy or practice of excluding applicants on the basis of a prior arrest 
that does not result in a conviction or like describes specific scenarios—participation in or completion of a 
diversion or a deferral of judgment program—in which an arrest did not result in conviction. Therefore, the 
HUD Guidance and Section 244.2030(b)(2) are also consistent.  
 
Next Five Criminal Screening Criteria are Not Consistent with HUD Guidance  
 
Minneapolis Area REALTORS® finds five of the proposed tenant screening standards relating to an applicant’s 
criminal history are stricter than, and arguably not required by the HUD Guidance. Each of the follow proposed 
tenant screening criteria exceed the scope the HUD Guidance:  
 
Section 244.203(b)(3):  Any conviction that has been vacated or expunged, or for which the applicant received a 
stay of imposition of sentencing and complied with the terms of the stay; 
 
Section 244.2030(b)(4):  Any conviction for a crime that is no longer illegal in the state of Minnesota; and 
 
Section 244.2030(b)(5):  Any conviction or any other determination or adjudication in the juvenile justice system. 
 
Section 244.2030(b)(6):  Any conviction for misdemeanor offenses for which the dates of sentencing are older 
than two years. 
 
Section 244.2030(b)(7):  Any criminal conviction for felony offenses for which the dates of sentencing are older 
than five (5) years; however, a landlord may deny an applicant for those same/offenses that mandate denial of 
tenancy in federally assisted housing subject to federal regulations, including but not limited to when any 
member of the household is subject to a lifetime sex offender registration requirement under a state sex offender 
registration program and/or convicted of manufacture or production of methamphetamine; additionally, a 
landlord may deny an applicant for convictions of the following offenses: Arson in the first, second, third or 
fourth degree (as set out in Minn. Stat. §§ 609:561-609.5631), Racketeer Influenced and Corrupt Organizations 
(RICO) (as set out in Minn. Stat. §§ 609.901-609.912) 
 
Vacated or Expunged Convictions: Subsection (3) appears to treat a vacated or expunged conviction as the 
equivalent of an arrest that does not result in a conviction. However, under Minnesota law it appears that is not 
the case. “Criminal expungement is the process of going to court to ask a judge to seal records from a criminal 
court case so that they cannot be seen by the public. It is important to remember that an expunged record is 
NOT destroyed. The police, law enforcement agencies, FBI, immigration, and other public officials may still 
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see sealed records from criminal court cases for certain purposes.” Based on the foregoing, expungement of a 
criminal conviction does not nullify a conviction, but simply seals the record so that it cannot be accessed by the 
public. Because the conviction still exists after an expungement, it should not be considered a case in which an 
arrest did not result in a conviction. 
 
Stay of Imposition of Sentencing: Subsection (3) also appears to improperly treat a stay of imposition of 
sentencing as the equivalent of an arrest that does not result in a conviction. The Minnesota treatise Criminal 
Law and Procedure notes: “Either the imposition or the execution of the sentence may be stayed. When 
imposition is stayed, no sentence is pronounced; when execution is stayed, the sentence is imposed but the 
defendant is not required to serve it, subject to probationary conditions.” Therefore, by definition a stay of 
imposition of sentencing can occur only after a person has been convicted of a crime. Again, this should not be 
considered a case in which an arrest did not result in a conviction. 
 
Conviction of a Crime that is No Longer Illegal: In effect, Subsection (4) would treat a conviction of a crime 
that is no longer illegal in Minnesota as if the conviction never occurred. While it can reasonably be argued that 
a person who was convicted of a crime for committing an act that would not be a crime if it were committed 
today should be considered innocent, the HUD Guidance does not expressly prevent landlords from denying a 
rental application on that basis. 
 
Juvenile Convictions: For residential tenant screening purposes, Subsection (5) would treat any and all juvenile 
convictions as if they never happened. Notably, this provision is not limited to certain types of juvenile 
convictions, but covers “any conviction or any other determination or adjudication in the juvenile justice 
system.” Because it would apply to all juvenile convictions regardless of the crime committed. Subsection (5) 
apparently would include the juvenile conviction of a 16 or 17 year old who was convicted of a felony-level 
offense, even though such convictions are a matter of public record pursuant to Section 260B.163 of the 
Minnesota Statutes As is the case with an expunged conviction, the fact that most, but not all, juvenile records 
are sealed from the public does not equate to an arrest that did not result in a conviction. Notably, the HUD 
Guidance does not expressly prevent landlords from denying a rental application on the basis of a juvenile 
conviction. 
 
A One-Size-Fits-All Rule Regarding the Age of a Conviction is Not Necessary or Appropriate Under the 
HUD Guidance 
 
In proposing to prohibit landlords from denying a rental application based on a conviction for misdemeanor 
offense that is older than two years or a felony offense that is older than five years, the City appears to be 
misreading the HUD Guidance regarding blanket bans on applicants with a prior conviction. In addressing such 
blanket bans, the HUD Guidance states the following with respect to the age of an applicant’s conviction:  

 
[A] policy or practice that does not consider the amount of time that has passed since the criminal 
conduct occurred is unlikely to satisfy this standard, especially in light of criminological research 
showing that, over time, the likelihood that a person with a prior criminal record will engage in 
additional criminal conduct decreases until it approximates the likelihood that a person with no criminal 
history will commit an offense2.  

 
Notably, the HUD Guidance states that a policy or practice that does not take into account the age of a 
conviction is “unlikely” to satisfy the requirement that the landlord show that the policy/practice is necessary to 
achieve a substantial, legitimate, nondiscriminatory interest.  It does not state that such a policy/practice cannot 
satisfy this burden. More importantly, however, the HUD Guidance makes clear that the age of a conviction is 
                                                 
2 HUD Guidance § III.b.2.   
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just one of several factors that a landlord must consider in determining whether or not to accept the application 
of a prospective tenant with a prior conviction. Specifically, the HUD Guidance explains that:  
 

[A] policy or practice that fails to consider the nature, severity, and recency of criminal conduct is 
unlikely to be proven necessary to serve a “substantial, legitimate, nondiscriminatory interest” of the 
provider. The determination of whether any particular criminal history-based restriction on housing 
satisfies step two of the discriminatory effects’ standard must be made on a case-by-case basis3. 

 
Minneapolis Area REALTORS® finds the application of a Section 244.20230(b) (6-7) of the ordinance are 
flawed in that they improperly ignore the nature and severity of criminal conduct in favor of a one-size-fits-all 
rule that considers only the recency of the conviction. HUD Guidance provides that a tenant screening 
policy/practice must consider the nature, severity, and recency of the conviction at issue. Therefore, this 
standard is not only inconsistent with HUD Guidance but likely fails to satisfy the policy/practice is necessary 
to achieve a substantial, legitimate, and nondiscriminatory interest tests, as previously described. Furthermore, it 
is conceivable that some landlords, in light of these two sections, will adopt a policy of excluding any rental 
application with a misdemeanor conviction less than two years old or a felony less than five years old, without 
regard to the nature or severity of the offense. Minneapolis Area REALTORS® recommends the inclusion of 
nature and severity of the offense to ordinance language.  
 
Evidentiary Support for the Age of Conviction Standards? 
 
Minneapolis Area REALTORS® seeks to further understand (1) On what basis did Minneapolis determine that 
the appropriate look back periods are two years for a misdemeanor conviction and five years for a felony 
conviction? (2) What studies or evidentiary support did the city rely on in setting the proposed timelines for 
misdemeanor and felony convictions? What led the city to disregard nature and severity of the offense in favor 
of one-size-fits-all?  
 
In fact, the only age of conviction-related study referenced by the HUD Guidance is a 2006 Criminology and Public 
Policy article that reported that “after six or seven years without reoffending, the risk of new offenses by persons 
with a prior criminal history begins to approximate the risk of new offenses among persons with no criminal record.” 
The HUD Guidance does not state that six or seven years should be the cutoff point for the age of a conviction that 
landlords can reasonably consider in reviewing a rental application 
 
Minnesota sentencing guidelines contain an “Offense Severity Reference Table,” scaling criminal offenses one 
to eleven. A key principle of Minnesota Sentencing Guidelines is that the “severity of the sanction should 
increase in direct proportion to an increase in offense of severity or the convicted felon’s criminal history, or 
both.” This promotes rational and consistent sentencing.  
 
By contrast the proposed ordinance seems to take the opposite and (arguably) irrational approach of treating all 
convictions the same regardless of the nature and severity of the offense. Short of further explanation on 
evidentiary support  for the proposed age of conviction rules and the approach of treating all misdemeanor and 
felony convictions the same for tenant screening purposes, Minneapolis Area REALTORS® is concerned the 
ordinance could be vulnerable to legal challenge on the grounds they are an arbitrary and capricious exercise of 
the city’s police power.   
 
Evidentiary Support for Credit Score Standards?  
 

                                                 
3 Id. 
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Minneapolis Area REALTORS® seeks to further understand what evidentiary support exists or was relied on 
by the city in determining the appropriate standard prohibiting landlords from denying a rental application 
based on a credit score of 500 or higher?   
 

Comparison to Seattle and Washington DC Ordinances 
 
Seattle FCO 
 
Seattle Fair Chance Housing Ordinance (“Seattle FCO”) is recognized as the most progressive ordinance in the 
country. Seattle FCO prohibits landlords from running a criminal background check on any rental applicant, 
subject to a very narrow exception involving the review of sex offender registries. The Seattle FCO has been 
challenged in State and Federal court. Also noted is portions of the ordinance are the subject of a Washington 
Supreme Court review. Oral arguments were heard on June 11, 2019 but has not issued a decision yet.  
 
Washington DC “Ban the Box” Ordinance 
 
The DC Screening Ordinance, which is located at Title 42, Chapter 35B of the Code of the District of 
Columbia, is a “ban the box” type of tenant screening ordinance. Ban-the-box legislation initially took hold in 
the pre-employment screening context, requiring employers to remove the box on their employment 
applications that asks whether the individual has a criminal record. Generally speaking, proponents of the ban 
the box approach argue that the use of criminal records and credit history before an applicant has been 
interviewed discriminates against applicants who have served their time.  
 
More recently, the ban the box movement has taken hold in the tenant screening context as well, with Detroit 
and San Francisco among the cities that have adopted restrictions on when and how landlords can do a criminal 
background check. 
 
The following is a summary of the key substantive requirements of the DC Screening Ordinance.  
 
Ban the Box Approach: Under Section 42-3541.01(b)(1), a landlord cannot “make an inquiry about or require 
an applicant to disclose or reveal a pending criminal accusation or criminal conviction” before making a 
conditional offer to lease an apartment to the applicant. The landlord can, however, have the applicant 
“complete and sign all required paperwork” authorizing the landlord to “perform an inquiry or any other check 
related to the eligibility criteria the housing provider may use in deciding whether to rent or lease to an 
applicant.”  
 
Required Landlord Disclosures: Before accepting an application fee, a landlord must disclose, in writing, to the 
applicant:  
 

(A) The eligibility criteria, including the financial, employment, criminal, and rental history criteria, 
used in deciding whether to rent or lease to the applicant; and 

 
(B) A statement that the applicant may provide evidence demonstrating inaccuracies within the 
applicant’s criminal record or evidence of rehabilitation or other mitigating factors. 

 
Limitations on Use of Criminal Convictions: The DC Screening Ordinance provides that a landlord may only 
consider a pending criminal accusation or criminal conviction that has occurred within the past seven years, and 
only if the pending criminal accusation or criminal conviction is for one of 48 crimes listed in Section 42-
3541.02(d). Crimes that are listed include arson, burglary, aggravated assault, robbery, fraud, and forgery.  
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If an applicant’s criminal history does include a pending criminal accusation or a conviction within the past 
seven years for one of the listed crimes, then the landlord may withdraw the conditional offer (i.e., deny the 
rental application) only if the landlord determines that “the withdrawal achieves a substantial, legitimate, 
nondiscriminatory interest.” In making that determination, the DC Screening Ordinance requires that the 
landlord’s decision must be “reasonable” in light of the following factors:  
 
(A) The nature and severity of the criminal offense;  
(B) The age of the applicant at the time of the occurrence of the criminal offense;  
(C) The time which has elapsed since the occurrence of the criminal offense;  
(D) Any information produced by the applicant, or produced on the applicant’s behalf, in regard to the 
applicant’s rehabilitation and good conduct since the occurrence of the criminal offense;  
(E) The degree to which the criminal offense, if it reoccurred, would negatively impact the safety of the housing 
provider’s other tenants or property; and  
(F) Whether the criminal offense occurred on or was connected to property that was rented or leased by the 
applicant. 
 
Notice of Denial: Upon denial of a rental application, a landlord must provide the applicant with written 
notification that specifies the reason or reasons for the denial and advises the applicant of his or her right to file 
an administrative complaint with the Office of Human Rights. The applicant may request that the landlord 
provide him or her with a copy of all information that the landlord relied upon in considering the applicant, 
including criminal records. 
 
Incorporating DC Ordinance Provisions to Achieve Better Balance in Screening Process  
 
Minneapolis Area REALTORS® suggest balance in the tenant screening ordinance and process. We 
recommend the city of Minneapolis incorporate portions of the DC screening ordinance. The Minneapolis 
ordinance enumerates (4) criminal acts that can disqualify a potential tenant. The Washington DC ordinance 
enumerates (48) mostly major criminal acts that can disqualify a potential tenant. It stands to reason that more 
serious, violence against persons, or property damage heavy crimes are weighed more seriously than other 
crimes. Specifically, violent crimes against landlords or other tenants should be weighed more heavily. 
Washington DC incorporates a longer look back period of seven years, considers nature and severity, but does 
not incorporate the misdemeanor standard that the Minneapolis ordinance would. Additionally, the Minneapolis 
ordinance does not take into any account evidence of rehabilitation or good conduct proffered by the 
prospective tenant and it really should. Incorporating these changes could serve to strengthen the resulting 
Minneapolis ordinance for both landlords and tenants—striking a better balance between the need to protect 
against discrimination in housing and the right of landlords to properly screen potential tenants.  
 
Review for Consistency with Existing ‘Conduct on Licensed Premises’ ordinance 
 
Minneapolis Area REALTORS® notes that Article 16, Rental Dwelling Licenses, 244.2020 Conduct on 
Licensed Premises may create conflict with the proposed ordinance and suggests any action on the proposed 
tenant screening ordinance would necessitate the coincidental review of this existing ordinance to better align 
the intents and purposes of both ordinances. Specifically, the Conduct on Licensed Premise requires rental 
dwelling license holders to “effectively address and prevent instances of disruptive criminal and nuisance 
conduct in such committees” while proposed ordinance would further restrict rental dwelling license holders to 
effectively screen prospective tenants initially. The two ordinances may have the effect of requiring property 
owner landlords responsible for competing or contradictory actions in certain circumstances. This result 
minimizes the effectiveness of both ordinances and unnecessarily creates a where it would be difficult for a 
landlord to be in 100% compliance with both ordinances.   
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Summary  
 
Minneapolis Area REALTORS® is pleased to be meaningfully engaged in this public policy issue. We urge 
careful consideration of each of the preceding points. We hope the comments are received in the same spirit by 
which they were submitted. We recognize the importance of a strong yet inclusive tenant screening ordinance 
that creates opportunities for residents and balances protections for landlords and tenants. We ask that a 
reasonable balance be struck. We also know that today’s renter is tomorrow’s future buyer.  
 
Thank you for your attention to this important housing issue. Please feel free to reach out to us regarding other 
Minneapolis real estate and housing issues.  
 
Sincerely, 

 
Eric J. Myers, Director of Government Affairs  
Minneapolis Area Association of REALTORS® 
5750 Lincoln Drive 
Edina, MN  55436 
p. 952.988.3124 
ericm@mplsrealtor.com 
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